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L. STATEMENT OF THE CASE

A. Procedural History

Petitioner has previously filed a direct appeal under Division II
Case No. 40912-7-11. Filed concomitantly with this PRP is a motion to
consolidate Petitioner’s PRP with his direct appeal.

To avoid repetition and for brevity purposes, Petitioner asks the
court to reverence the procedural and case facts in his opening brief in the
above referenced direct appeal.

Accordingly, Petitioner offers no additional narrative supporting

his Procedural History.



B. Facts

In addition to those facts referenced in the opening brief of his
direct appeal, for purposes of this PRP, Petitioner offers the following
facts.

During the course of trial, the state presented medical records, Mr.
Briejer’s driver’s license, handwriting analysis indicating Mr. Briejer
negotiated all of the checks at issue, and witnesses who wrote other
checks Mr. Briejer received. See, Id. at 109, 122, 130, 161, 171-72, RP
(6/9/10) 4,12, 23, 36, 37, 42, 43.

The state also called Ph.D, Dr. Allan Tencer as an expert witness.
Dr. Tencer’s testimony has been excluded from many civil trials. See,
Exhibits A - I. Dr. Tencer is typically offered by the defense in personal
injury cases to opine, as an engineer, about issues of force. However,
because his testimony tends to ultimately address medical issues, his
testimony has proven repeatedly objectionable. In other words, many
Superior Court judges have concluded that, because Dr. Tencer is not a
medical doctor, he is unqualified to offer medical testimony and he
cannot cloak his engineering opinions as such.

Nonetheless, at Mr. Briejer’s trial, Dr. Tencer offered what came
across as a medical opinion: that Mr. Briejer’s spine was impacted with

nearly the same force as his foot when he fell from the scaffolding. Id. at
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59-75. He went on to say that the amount of force involved in Mr.
Briejer’s fall “can cause damage to the spine.” Id. at 75. When asked if
it can cause the disc herniation, he replied that the disc herniation would
generally be a combination of this compression and excessive bending as
one lands. Id. He called this “the makings of a disc injury.” 1d. This
opinion was offered in spite of the fact that Dr. Tencer had never
examined Mr. Briejer.

Despite Dr. Tencer’s controversial status as an expert and his
obvious medical testimony, defense counsel never moved to have his
testimony excluded. Id. at 48.

After the prosecution rested, the defense did not put on a case in
chief. Id. at 98. The parties made their closing arguments. Id. at 108-
149. After deliberations, the jury returned guilty verdicts on all but one
of the 57 counts. Id. at 160-170. CP 178-234.

Mr. Briejer was ultimately sentenced to 43 months, the low end of
his standard range sentence. RP (7/19/10) 28.

I1. ARGUMENT

A. COUNSEL WAS INEFFECTIVE FOR FAILING TO MOVE
TO EXCLUDE THE TESTIMONY OF DR. TENCER.

Both the Sixth Amendment to the United States Constitution and
Art. 1 § 22 (amendment 10) of the Washington State Constitution

guarantee the right to effective assistance of counsel in criminal

proceedings. Strickland v. Washington, 466 U.S. 668, 684-86, 104 S. Ct.




2052, 80 L.ED.2d 674 (1984), State v. Hendrickson, 129 Wn. 2d 61, 77,

917 P.2d 563 (1996). Counsel is ineffective when his or her performance
falls below an objective standard of reasonableness and the defendant
thereby suffers prejudice. Strickland, 466 U.S. at 687-88. Prejudice 1s
established when “there is a reasonable probability that, but for counsel’s
errors, the result of the trial would have been different.” Hendrickson,

129 Wn.2d at 78 (citing State v. Thomas, 109 Wn.2d 222, 226, 743 P.2d

816 (1987)). A “reasonable probability” is a probability “sufficient to

undermine confidence in the outcome.” State v. Leavitt, 49 Wn. App.

348,359, 743 P.2d 270 (1987).
1. Defense counsel was ineffective for failing to
move to suppress the testimony of Ph.D, Dr.
Allen Tencer as an expert witness.
Defense counsel should have moved to suppress the testimony of
Dr. Tencer because he is not a medical doctor and as such, should not
have been allowed to give medical opinions as to whether Mr. Briejer’s

fall from the ladder was the cause of his re-aggravated back injury.

In Doherty v. Municipality of Metropolitan Seattle, 83 Wn.App.

464, 921 P.2d 1098 (1996), the Court of Appeals held that a

biomechanical engineer could not testify as to causation. Id. See Miller

v. Staton, 58 Wn.2d 879, 365 P.2d 333(1961) (holding that “the causal
relationship of an accident or injury to a resulting physical condition must
be established by medical testimony beyond speculation and

conjecture.”).
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Here, the State called Dr. Allen Tencer to testify that — because
the force of Mr. Briejer’s fall injured Mr. Briejer’s ankle — the force
involved also must have been the cause of Mr. Briejer’s disc herniation.
RP (6/9/2010) 75. This conclusion followed twenty-seven pages of
transcripts where Dr. Tencer — without any foundational evidence
suggesting medical expertise — discussed human anatomy, orthopedics
and opined about Mr. Briejer’s medical records without any objection
from the defense. Id. at 48-75.

As noted above, this testimony was consistent with Dr. Tencer’s
typical “expert” testimony — as Dr. Tencer is a well-known defense
witness in personal injury actions.

As such, even a cursory investigation into Dr. Tencer’s
background would have exposed defense counsel to Tencer’s background
and assisted with excluding his testimony. Counsel, on the other hand,
failed to so much as interview Dr. Tencer during trial preparations.
Tencer’s CV shed enough light on his background as a defense witness in
personal injury actions to give the defense substantial information to
draw from — had it actually examined even the background cited in the
CV.

For example, a review of the Washington State Association for

Justice' Webpage reveals that numerous resources exist for lawyers

' The Washington State Association for Justice — formerly known
as the Washington State Trial Lawyer’s Association — is

8



attempting to exclude Dr. Tencer from testifying about accidents and
subsequent resulting injuries — including many ot the Court Orders
attached to this brief. See Affidavit of Attorney Lance Hester. Many of
these Orders state that Dr. Tencer cannot testify in personal injury actions
because mechanical engineers are not medical doctors and thus, they
cannot be allowed to opine as to whether an accident caused an injury.
See Exhibits A - ).

In Ball v. Allstate Insurance Company, Case # 98-2-04376-0

(1999) (attached as Exhibit A), the Honorable Vicki Hogan excluded Dr.
Tencer’s testimony at trial. In that case, Defendant Allstate sought to
offer Dr. Tencer’s opinion “as to the extent of injury sustained by the
Plaintiff from a biomechanical rather than from a medical point of view.”
Id. at 1. The Court concluded that “the extent of injuries sustained by the
Plaintiff presents a medical question at trial, and ... there is no evidence
before the Court of the general acceptance of the reliability of the type of
matter and opinion to be offered by Dr. Allan Tencer.” Id.

Roughly ten years later, in Zweber v. Cavatappi Distribuzione

LTD, Case # 08-2-34906-3 SEA (2009) (attached as Exhibit B), the
Honorable Douglass A. North ordered Dr. Tencer excluded from trial
because his testimony would be “logically irrelevant to the issue the jury

must decide: the degree to which this particular plaintiff was injured in

Washington’s most prominent association for plaintiff’s trial
lawyers.
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this particular [accident].” Id. at 2. In reaching that decision, Judge North

wrote:
Dr. Tencer is very careful to state that he is not testifying to what
specific injuries the accident caused to this plaintiff. But that is
exactly the inference that the defense wants the jury to draw from
his testimony: that because, on average, the forces in such an
accident would not injure a vehicle occupant, the plaintiff in this
case must not have been injured by this accident. If the jury does

not draw this inference, Dr. Tencer’s testimony, while interesting,
is irrelevant to the proceeding before the court.

This was exactly the same conclusion that Dr. Tencer reached in
Mr. Briejer’s trial: that on average, the forces necessary to shatter a
person’s ankle would also cause Mr. Brigjer’s disc herniation injury. RP
(6/9/2010) 72-73. Because this type of testimony has been barred in
numerous trial courts throughout Washington (see Exhibits A — 1) and
such information is readily available to attorneys potentially confronted
with testimony from Dr. Tencer, defense counsel was ineffective for not
attempting to have his testimony excluded.

Importantly, the attached Court Orders forbidding the testimony
of Dr. Tencer all stem from civil personal injury lawsuits. While the
standard for expert witnesses in a civil case is no different from those in
criminal cases, it is necessary to point out that our system strains to
protect the rights of criminal defendants. If a witness like Dr. Tencer is
routinely forbidden from testifying against plaintiffs in civil cases, this
Court should have grave concerns about his testimony against criminal

defendants — especially when he is able to testify without objection from

10



defense counsel. For these reasons, counsel was ineffective for failing to
seek Dr. Tencer’s exclusion from trial.

2. Mpy. Briejer would not have been convicted but
for the testimony of Dr. Tencer.

The second prong of the Strickland test requires a defendant
alleging ineffective assistance of counsel to show that, but for counsel’s
errors, the results at trial would have been different.

First, and perhaps most importantly, in Mr. Briejer’s trial, counsel
put up no defense case. This indicates that defense counsel believed the
State was failing to meet its burden of proving the case against Mr.
Briejer beyond a reasonable doubt. Without the testimony of Dr. Tencer,
the State would have had even less evidence.

Second, the testimony of Dr. Tencer was particularly damning.
Dr. Tencer offered the opinion that Mr. Briejer’s spine was impacted with
nearly the same force as his foot when he fell from the scaffolding. 1d. at
59-75. When asked if it can cause the disc herniation, he replied that the
disc herniation would generally be a combination of this compression and
excessive bending as one lands. [d. He called this “the makings of a disc
injury.” 1d.

As stated, this conclusion by Dr. Tencer followed twenty-seven
pages of transcripts where Dr. Tencer — despite having no medical
training — discussed human anatomy, orthopedics and opined about Mr.
Briejer’s medical records before ultimately concluding that the fall from

the ladder surely caused the spine injury. RP (6/9/2010) 48-75.

11



Respectfully, there can be no doubt that this testimony was critical to the
State’s presentation of its case and affected the outcome of trial.

. CONCLUSION

For the reasons cited above and the authority referenced herein,
the court should reverse Mr. Briejer’s conviction.

Respectfully submitted this zq, day of July, 2011.

M. HESTER
#27813

12



CERTIFICATE OF SERVICE

Lee Ann Mathews, hereby certifies under penalty of perjury under
the laws of the State of Washington, that on the day set out below, [
delivered true and correct copies of the personal restraint petition brief to
which this certificate is attached, by United States Mail or ABC-Legal

Messengers, Inc., to the following:

Susan Sackett DanPullo
Assistant Attorney General
800 Fifth Avenue, Suite 2000
Seattle, WA 98104-3188

Christopher R. Briejer
DOC #342166
Cedar Creek Corrections Center

P.O. Box 37
Little Rock WA 98556

Signed at Tacoma, Washington, this o_éﬁ Z%Wof July, 2011.

E ANN MATHEWS
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IN THE SUPERIOR COURT OF THE STATEZ OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

DENISE BALL,
NO.: $8-2-04378-0

Plaintiff,

ORDZR GRANTING PLAINTIFF'S
HOTICON IN LIMINE EXCLUDING
TESTIXONWY OF ALLAN TENCER

vs.

ALLSTATE INSUPANCE COMPANY,
a forelgn insurer

Defendant.

. e Nt e T N N e S i Sl s

THIS MATTER ha&ing com2 belore the Court upon the motion of the
Plaintif(, DENISEZ M. BALL, by oand thrvough her attorney, DAN' H.
AL3ERTSON, the Defendant repreccnted by its attorney, ROBERT RICHARDS,
and the Court having considered the arguanent of counsel and the record
and file herein, and the Court finiing that Defendant ALLSTATE
INSURANCT COMPANY intends to offer the opinion of Dr. Allan Tencer at
trial az to the cxtent of injury sustained by the Plaintiff froam a
biomechanical rather than froa & medical point of view, and the Court
further finding the extent of injuries sustained by the Plaintiff
presents 2 medical question at trial, and the Court further finding
that there is no evidence before the Court of ths general acceptance
of the reliability of the type of matter and opinion to be offered by

Dr. Allan Tencevr, and the Court being uvnable to find that Dr. Allan

o]

Tencer's ¢pinion to bs offered herein is reliable, now, therefore, it

ORDER GRANTING PLAINTIFF'S
HOTION IN LIMIMNE
Page 1

Dan M Albcczoc |,

701 Pacthic Avente i
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is
ORDERED that the Plaintiff's motion to erxclude the testimony of

Allan Tencer at trial be and the same is hereby granted.

—_——

. 4’7,71/ FECR -2y
DONE IN OPEN COURT this O day of JFom===y, 1999.

/:j .
/5/ K05 npoe Fa tr &

’SYBGE ROSANMNE BUCKNER

Presented by:

DAN M. ALBERTSON, WSBA #10962
Attorney for Plaintiff

-
.

Approved &as to form:

1/

RPBERT RICHARDS, WSBA ¢ 27596
Attorney for Defendant

-

JRDER GRANTING PLATINTIFEF'S
MOTION IN LIMINE

T g .
X Dan M. Areoon

e
Page 2 roTeer
H N I e
exb2\656dma ;Eiﬁﬁhfigiﬁéi 1 Paerrie Aseaue

Eglit\b;\ = Taconis. Wiashiageon 98402
- Telephone 12331 4752000

}
|
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Phillips & Webster

IN THE SUPERIOR COURT OF THE STATE OF
WASHINGTON FOR KING COUNTY

LINN ZWEBER,
No. 08-2-34906-3 SEA
Plaintiff,

V. MEMORANDUM DECISION AND
ORDER ON MOTION TO EXCLUDE
CAVATAPPI DISTRIBUZIONE LTD, ALANF. TENCER, PH.D.

Defendant.

This matter, came before the Court on Plaintiff’s motion to exclude the testimony
of Allan Tencer, Ph.D., the Court, having heard the argument of counsel and having
considered the pleadings and files herein as well as the following:

1. Plaintiff’s Motion to Exclude Testimony of Allan Tencer, Ph.D ;

2. Declaration of Derek P, Radfke, with attached Exhibits;

3. Defendant’s Response to Motion to Exclude Testimony of Allan Tencer, Ph.D;

4. Declaration of Arthur Leritz in Support of Motion to Exclude Testimony of Allan
Tencer, Ph.D., with attached Exhibits;

5. Declaration of Allan Tencer, Ph.D., with attached Exhibits;

6. Plaintiff’s Reply on Motion to Exclude Allan Tencer, Ph.D.
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The Court issues the following Memorandum Decision:

The court grants the motion to exclude the testimony of Dr. Tencer because it is logically
irrelevant to the issue the jury must decide: the degree to which this particular plaintiff
was injured in this particular automobile crash.

Dr. Tencer is clearly a very well qualified expert in biomechanics. It appears that
his work is generally accepted in understanding the forces on the human body in an auto
crash and the design of vehicles and safety restraint systems. This work is very useful in
understanding the average forces on the human body and how best to minimize injuries in
auto crashes.

But the issue before the jury is not the average force on a human body which
results from a crash at a certain speed between vehicles of specific weights. For an
analogous ruling see the Washington Supreme Court’s rejection of a reduction in the
amount awarded for occupationally caused hearing loss based upon the average amount
of age-related hearing loss that a worker of that age would experience, Boeing Co. v.
Heidy, 147 Wn.2d 78, 51 P.3d 793 (2002).

Dr. Tencer is very careful to state that he is not testifying to what specific injuries
the accident caused to this plaintiff. But that is exactly the inference that the defense
wants the jury to draw from his testimony: that because, on average, the forces in such
an accident would not injure a vehicle occupant, the plaintiff in this case must not have
been injured by this accident. If the jury does not draw this inference, Dr. Tencer’s
testimony, while interesting, is irrelevant to the proceeding before the court.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiff’s
motion to exclude the testimony of Allan Tencer, Ph.D. is GRANTED. Allan Tencer’s

testimony is excluded.

Entered this 15" day of JUNE 2009.

Honorab% Douglass A. North

it st

EIIE T

o in sabannb e 3
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IN THE SUPERIOR CQURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF XING

ROSEMARY HEDSTROM, et al., ) 98-2-23125-4 SEA
)
Plaintiffs, )
)
vs. ) RECEIVED
)
PAUL DUNBAR, )
A \ FES 2 4 2000
Defepdant. )
S — ) LEPLEY & GREIG
ATTORNEYS AT LAW, prte

REPORT OF PROCEEDINGS

before the Honorable SUZANNE M. BARNETT, Judge,
presiding on January 27, 2000.

RULING.
APPEARANCES:

For the Plaintiff: RICHARD HILFER, Esqg.
For the Defendant: JOHN MATTHEWS, Esq.

REPORTED BY

J. ban Lavielle, RPR
Official Court Reporter
State of Washington

C
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THE COURT: Before the jury comes in, let me
give you the long-awaited decision with regard to -~-
I've given you the decision already.

With regard to plaintiff's motion in limine,
the plaintiff moves to exclude testimony of Dr.

Tencer, and what the court considered in making its

- ruling was the plaintiff's memorandum, Dr. Tencer's

report and an article from some journal entitled
Spine, provided by the plaintiff, and I'm not familiar
with that journal or its welight or academic préwess,
if you will, but I did read it. I didn't give it a
lot of weight.

€o Mr. Moebes!' reported case authority
including the out-of-~state authority cited by Mr.
Hilfer, I realize those don't have in precedential
value, certainly not controlling on this court, but
noncontrolling authorities can be instructive in their
analysis and reasoning.

The defendant responded and provided a
transcript of Dr. Tencer's deposition, which was made
a part of record and I reviewed that.

I excluded from consideration pleadings and
orders submitted by the plaintiff, and submitted
supplementally by the plaintiff continually, signed by

other courts. Unreported decisions, in other words,
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those were not considered.

And I excluded the Northwest litigation
printout provided by the defendant which indicated the
number of times and places that Dr. Tencer has
testified and I did not consider the Redmond
declaration,

- Defendant retained Dr. Alan Tencer, PhD,
whose PhD iIs in mechanical engineering.

) Dr. Tencer reviewed photographs of the
plaintiff's car, car repair cost estimates, a summary
of plaintiff's deposition and some of plaintiff's
medical records.

The plaintiff argued that this expert
testimony would not meet the Frye test and should be
excluded.

The plaintiff alsc objected to Dr. Tencer
cffering any medical cpinion as he is not a medical
expert, not a physician, and the plaintiff pointed out
that 1it's his belief, plaintiff's counsel's belief
that there are significant meteorologic flaws in the
analysis of Dr. Tencer.

In the defendant's response, the defendant
asserts Dr. Tencer is very well qualified, he is a
PhD in mechanical engineering, he is a professor in

the orthopedic department of the University of
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Washington Medical School, he teaches biomechanics,
and he is the director of a biomechanics lab at Harber
View Hospital. He has written articles on
biomechanics and the biomechanics of cervical spine
trauma in motor wvehicle accidents, and he focuses his
research on whiplash.

- Defendant argued that Dr. Tencer's testimony
meets the Reefe standard and that the Supreme Court
case in this state which essentially refers us back to
evidence rule 702 and 7C3. The defendant argues that
because "Dr. Tencer's scientific evidence 1is not novel
that the Frye standard should not apply.

In any event, the defendant argues Dr.
Tencer's evidence is based upon applicaticn of an
accepted theory or methodology to a particular medical
condition.

The defendant conceded that Dr. Tencer would
not be called to render a medical opinion but would be
called to express a biomechanical opinion.

Both parties anelyzed the standard set forth
in Frye versus the United States, 1923 United States
Supreme Court case. It has been sort of the watchword
in the area of admissibility of scientific evidence
since it was published in 1923.

The Federal Rules of Evidence were adopted
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after the Frye opinion and the issue has been most
recently and probably most coherently addressed in
this state in the Reefe case, Reefe versus Stroh.
In the Reefe case the Court of Appeals
concluded that Frye, the Frye analysis applies to

criminal cases in Washington but that the standard in

- civil cases is delineated in the Supreme Court case of

Daubert versus Merrill-Dow Pharmaceutical, 1993 case.
’ Qur Supreme Court in 1995 granted cert and
decided the Reefe case.

In the Supreme Court's opinion in Reefe, the
Supreme Court of Washington reaffirmed that Frye 1is
still applicable in Washington in cases in which nevel
scientific evidence is at issue.

The court declined, however, to adopt the
Daubert test for admissibility of scientific evidence
in the Reefe case and left open some questicns about
whether it would be applicable in other civil
contexts.

I'm quoting now from page 308 of the Reefe
opinion, while we acknowledge the invitation to adopt
the federal test for reliability under Federal Rule of
Evidence 702 as outlined in Daubert, we decline to do

so in this case and find that the issues here are

fully resolvable under the state's evidence rules and
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the cases interpreting themn.

Frankly, I'm inclined to agree with Justice
Johnson's concurring opinion when he says the majority
reaches the correct results in this case but if
approached is of no precedential value and offers no

help for the parties and court faced with similar

" problems. That's from page 31C of the same opinion.

In fact, further litigation on this point
seems inevitable, that is pointed out by Karl Teglund
irn his various, very persuasive and reliable cdurtroom
evidencé handbocok.

The Supreme Court specifically said it did
not adopt Daubert for this case, meaning the Reefe
case, and gave us for guldance for when or if Daubert
should be applied or adopted. The concurring opinions,
and I'm sure counsel are well aware, urged adoption of
the Daubert standard in civil cases but that has not
been done as of vyet.

What happened is that all authorities
regarding admissibility of scientific evidence in this
state seem to point back to evidence rule 702 as a
starting point.

Analyzing the question of Dr. Tencer's
testimony in this case I revert, likewise, to that rule.

I agree with the defendant that biomechanics and force-



10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

and impact studies are not novel sclience, therefore, I
don't think the Frye standard applies., I think in my
oral ruling initially I made reference to Frye but I
do think that there is a question, there are questions
under evidence rule 702 this court must ask.

First of all, 1I'll refer to the rule

‘directly, if scientific, technical, or other specialized

knowledge would assist the trier of fact to understand
the eJidence or to determine a fact in issue, then a
qualified witness may testify and render an opinion
with regard to that evidence.

The first part of that analysis, whether
sclentific, technical, or other specialized knowledge
w1ll assist the trier of fact has to mean that the
subject matter is beyond the common understanding of a
juror.

So my first determination is whether this
evidence would be helpful to the jury. I will grant
that biomechanics is technically probably beyond the
kin of nonengineers. I don't understand biomechanics,
I couldn't figure a problem if my life depended on it,
but I don't believe fender-benders ot the amount of a
jJolt you get when you back into a post in a parking
garage or someone runs into you or you run into

someone else at a street corner is beyond common
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understanding.

Further, after a thcrough review of the
opinion of Dr. Tencer and his deposition, it appears
to be based upon a circle of speculation and estimates
that do not appear to support his ocopinion or his

conclusion. This 1is not a determination Dr. Tencer is

‘not a qualified biomechanical expert, no question that

he is. 1It's not a determination that research cr
scienéé in the area of biomechanics is junk science, I
don't believe it is.

.~ Rather it is a determination that the
conclusions in Dr. Tencer's report in this case appear
to be based on some sort of circular logic and
insufficient factual basis.

I marked some passages 1in his deposition, so
if I know the welight of the cars and I estimate an
approach, how fast, in this case, the Jeep is coming,
I know the weight of the Jeep, I know the weight of
the Cadillac, I know what the bumpers do, then I can
estimate the speed at which the Cadillac would respond
when it's hit,.

Reading through some more of his testimony at
deposition he further says, well, I start by guessing
how fast the Jeep is going then I do the calculation

then I determine how fast the Jeep is going.
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Well, you can't begin and end at the same
point and come up with any kind of analysis that is
going to be helpful for a jury in this area.

Furthermore, his report is deficient because
he assumed the speed of the Jeep without any evidence,
without any external extrinsic evidence.

- He assumed that the Jeep had no éamage
without observing either the vehicle or a2 photograph
of thervehicle.

He assumed the Cadillac damage was minimal
based upon -- and this is not a far-fetched
assunpticn, based upon the photographs and the repair
estimates.

He assumed that the plaintiff reacted to the
crash the same as a crash-test dummy might react for
a statistical female in her age group, and I think
those, frankly, are just assumptions that render his
opinion too tenuous to be instructive to the jury on
the issue of causation.

I also had to look at relevance and I suppose
these decisions are in the scound discretion of the
trial judge and I suppose there can be a fairly strong
argument made and I think Mr. Matthews has made it
that Dr. Tencer is an appropriate expert to have him

testify but I also have to look at whether otherwise
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relevant evidence is admissible under the rules, 400

rules, whether it might be prejudicial and,

think to allow Dr.

frankly,

Tencer to testify on all of those

tenuous grounds would not have been helpful to the

jury.

I also think to allow him to testify wculd

have lent an air of authority to his conclusion that

it didn't otherwise deserve and might,

in fact,

tends

to confuse or sway the jury unnecessarily, and for

those reasons I ruled the way I did.

~I apologize for taking so lang to get that

reasoning to you,

I hope that is clear.

({End of order)

I
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON :
IN AND FOR THE COUNTY OF SNOHOMISH

LYNNETTE MARIE PANICHI and
TIMOTHY PANICHI, husband and wife,
and MARIELLELYNAE REEVES, aminor
by and through her guardian ad litem, NO. 97-2-06664-4
LYNNETTE PANICHI, and AMANDA
CHRISTINE REEVES, a minor by and
through her guardian ad litem, LYNNETTE

PANICHI,

Plaintiffs,

Vs, ORDER GRANTING
PLAINTIFE’'S MOTION IN

JOHN UNTERREINER and JANE DOE LIMINE EXCLUDING
UNTERREINER, husband and wife and the TESTIMONY OF ALLAN
marital community composed thereof, TENCER

Defendants.

THIS MATTER having come beforc the Court uporn the motion of the Plaintiffs heretn,
by and through their attomey, David C. Sweetwood, the Defendant being represented by his
attorney, Gregory Wordon, and the Court having considered the argument of counsel and the
record and file herein, and the Court finding that Defendant Unterreiner intends to offer the
opinton of Dr. Allan Tencer at tnal as to the extent of injury sustained by the plaintiffs from
2 biomechanical rather than from a medical point of view, and the Court further finding the
extent of the injuries sustained by the plaintiffs presents a medical guestion at trial, and the

Court further finding that there is no evidence before the Court of the general acceptance ofthe

ORDER EXCLUDING TESTIMONY

OF ALLAN TENCER, PG. 1 T —T—
§ ExHBIT R

IDavid C. Sweatwood
toracy at Law

2325 Rockeleller
Everelt, Washington 93201

Iomer maen scc

tabbies*

g
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reliability of the type of matter and opiniot: to be offeced by Dr. Allan Tencer, and the Coun:
being unable to find that Dr. Allan Tcnccr"s cpinion to be offered herein is reliable, no‘.;?,
therefore, it

ORDERED that the Plaintiff’s motion to exclude the testimony of Allan Tencer at trial

be and the same is hereby granted.

DONE IN OPEN COURT this 16* day of February, 2000,

JUDGE ANITA FARRIS

Presented by:

15 L//’__’?

1 GfCZ
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DAVID C. SWEETWOOD, WSB#7500

- Attorney for Plaintiffs

ORDER EXCLUDING TESTIMONY

OF ALLAN TENCER, PG. 2
David C. Sweetwood
Atlomcy ot Law
2925 Rockeletler
Evereil, Washington 88201

{425) 258-4676
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4 IN THE SUPERIOR COURT OF THE STATE OF WASHIN
5 IN AND FOR THE COUNTY OF PIERCE

8 DQONNA L. BOGUE and BRADLEY E.

BOGUE, wife and busband, NO: §7.2-11544-8

10 Plaimiffs, ORDER GRANTING FLAINTIFF'S
MOTION IN LIMINE
Lkl EXCLUDING TESTIMONY OF
1 OF ALLEN TENCER
vs.
13

TOBY KARABINOS and "JANE DOE"
14 KARABINOS, fusbaod and wife; and
AMERICAN PTZZA CORPORATION. a
'S Washingwn corparation, dba PIZZA TIME,

&
! Defendamts.

Mt Nh A Nl Nl e Tt N Ne P N Nd P N S St Nt

17

18

. THIS MATTER having come on befors the uudersigned Judge of the above-eutitled

0 Court upon the motion of the Plaintiff for an order in Himine, and the Corary having heard the

21 modion, teviewed the 2uthorites and heard the argument of counsel, and being fully advised in

2 the premises, it is beredy ORDERED as follows:
3 .
1. No mention, comment, question, argwnank or other reference whatsoever should
24 .
25 be roade by Dr. ALan Tencer as to whether or ot the forces generated by the May 7, 1996
- automobdide accident were sufficient to cause mjuries to Plaintff, Donna Bogue;
7
VW DFFICES OF
28 Chanes James BYOCIw
WASIACYVIENY TRIVE
ORDER GRANTING MOTION TO EXCLUDE o rimR NG wE
TESTIMONY OF ALLEN TENCER -1- PN AR ¢ DR ST
R 25T 051-NSS
G7—27-2008 B1:41PT 285 783 1955 P.18

E




¥ 206 754 1355 P.11
Jul1-27-00 0Z2:40P "“,E’,IL.EPE.A.' WARKET s VHAULD BRUCATU @001

1 2. No menrioq, comment, question, argumest or other reference whatsoever shoald
be made by Dr. Allan Tencer as o whether the Plaintiff suffered neck and back injuries ia the

Q. N

May 7, 1996 motor vehiclke actident:

3 No wention. commnent, question, argument or other reference whatsoever should

&

bc made by Dr. Allan Tencer ¢s t0 whether or not the forces geperated by the May 7, 1996
motor vehicle accidenr was sufficient to eanse injuries (© any other person.
DATED this _§__day ot e . 1995.

8 @ N a6

1 . Judge Thomas P. Lasidn
Presented by:

12

Chades J. Brocato AYSB #3355
f 15 Anarney for Plafnnff ﬁ

Approved as to form; notice of presemation

Bicn M, Wichurz, WSB #22353

Antormey for Defeadzars Xambinoes

x

22

3

24

23

28
ORDER GRANTING MOTION TO EXCLUDE 30 AR, WA SIITON a2
TESTIMONY OF ALLEN TENCER -2- e e [idwgnid

p7-27-2060 ©1:41PM 286 783 1955
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KING COUNTY, WA SLINGTON

NOV 0 8 1398

THE HONORABLE STE

SUPERIOR COURT CLERK
BY PAULA A, DEIKE
DEPUTY

KERIANN M. KINCAID,
NO.: 98-2-14630-3SEA
Plaintiff,
ORDER [N LIMINE
VS,

T2

SIGURD A. SKOGLUND and JANE DOE
SKOGLUND, a marital community,

Defendants.

e e S e A N S’ S S S

This matter having come on in open court on the date indicated below before the
undersigned judge, the plaintiff having moved in limine for the exclusion of evidence in this
case, the court having reviewed the records and files herein, having heard the oral argument of

counsel and being fully advised in the premises, it (s

HEREBY ORDERED, ADJUDGED AND DECREED that:

Plaintiff’s Motipn in Limine No. I regarding Income Tax is
G@gﬁdmﬂed] {reserved],

Plaintiff's Motion in Limine No. 2 regarding Evidence not Disclosed in Discovery is
@5’ denied] {reserved];

Plaintiff’s Motion in Limine No. 3 regarding Reference to Motion in Limine is
@' enied] [reserved];

Plaintiff’s Motion in Limine No. 4 regarding Failure to Call Witnesses is
D denied] [reserved];

Plaintif©s Metiqn in Limine No. 5 regarding Employment of Counsel is
Dienied] [reserved);  gummummmmmcany  HALLECK H. HODGINS
' EXHIBIT I My

. SEATTLE. WASHINGTON 91122 .
A F TELEPHONE uoa)x:s-ssQ

+ORDER IN LIMINE - 1
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Plaintiff’s Motion in Limine No. 6 regarding The Use of the Term “Independent Medical
Examinatigpi]
A] [denied] [reserved);

Plaintiff’ ssvtotign in Limine No. 7 regarding Citations is
[denied] [reserved];

Plaintiff’s Motion in Limine No. 8 regarding contents of Plaintiff’s Labor and Industries file

is
enied] freserved];

Plaintiff’s Motion in Limine No. 9 regarding the Exclusion of Testimony by Allen Tencer,
Ph.D. is

‘{dcmcd freserved],
/ = NM/
DONE IN OPEN COURT this day of , 1996.

JUDGE & RS
RopeaT Atkrorp

Pr entcd by: s/

//JQ./ //Lé

alleck H. Hodéms
Ano—ney for Plaintiff
WSBA No. 4287

02P47.01

/ .

5

; ORDER IN LIMINE -2

CL u—CJ ET)TJ“

HALLECK H. HODGINS

Anocnay a law L ,,; .

1400 Beoadwy A
SEATTLE WASHINGTON #1155 j:.{g,‘ OO AT
TELETHONE (r06) 22038022 i g
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IN THE SUPERIOR COURT OF WASHINGTON FOR SNOHOMISH COUNTY

JUAN RAMIREZ and ROSIE RAMIREZ,
individually and as husband and wife and JUAN
RAMIREZ, as Guardian Ad Litem for theit
minot child, JUAN RAMIREZ, JR., NO. 06-2-12409-8

Plaintiffs, ORDER GRANTING PLAINTTFFS

MOTION IN LIMINE RE EXCLUDING
TESTIMONY FROM DEFENSE
EXPERT ALLAN TENCER

V.

JAMES EASLEY and JANE DOE EASLEY,
individually and as husband and wife and the
marital community comptised theteof,

Defendants.

THIS MATTER having come on tegulatly for hearing before the undersigned judge of the
above entited court upon the motion of Plaintiff, the court having heard oral argument, having

reviewed the records and files and being duly advised, now, therefore, it is hereby

ORDERED, ADJUDGED AND DECREED:

Order Granting Plaintiff’s Motion in Limine . Law Office of Stephen K. Monro, Inc., P.S.

nd
Re: Excluding Testimony from Defense 9623 32 Street S.E., Bldg. C-101
Expert Allan Tencer - 1 Everett, Washington 98205

(425) 335-3237

b
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Stephen K. Monro, WSBA #26075

Iz T - TG SUPPRESEY
/54. [700CETS (‘EQ'TEWDN)( TS DUyt

il
T/ wl«’% '/]’3&27‘4’&, =

e—
DATED this ? day of L combo , 2008,

Presented by:

Law Office of Stephen K. Monro, Inc., P.S. /

&TT l\Qw {% an €[ \

Attorney for Plaintiffs < C,(
\ ey “Fer Qﬁreﬂ C
Order Granting Plaintiff’s Motion in Limine Law Office of S‘?‘Ehe“ K. Monro, Inc., P.S.
Re: Excluding Testimony from Defense 9623 32 Street S.E.,.Bldg. C-101
Expert Allan Tencer - 2 Everett, Washington 98205

(425) 335-3237
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HONORABLE JUDGE CAROL SCHAPIRA
Hearing Date: Tuesday, October 5, 2010

RF ~ene VED Without oral argument
.&..J.i

vl (8 2010

MORAN WINDES & WONG

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING
AT SEATTLE

PATRICIA STEDMAN, a married woman, [Case No.: 08-2-35088-6 SEA
individually; DEBRA BRAXTON, a single

woman, [
Plaintiff,
VS, ORDER GRANTING MOTION TO
EXCLUDE THE TESTIMONY OF ALLAN
STACEY COOPER and JOHN DOE TENCER, PH.D.

COOPER, individually and the marital
community therein,

Defendant.

THIS MATTER came on regularly before the undersigned Judge of the King

County Superior Court. The Court considered counsels’ arguments and the record tq

date including the following:

1. Plaintif's MOTION TO EXCLUDE THE TESTIMONY OF ALLAN
TENCER, PH.D;

2. DECLARATION OF ANGELA WONG IN SUPPORT OF MOTION TQ
EXCLUDE THE TESTIMONY OF ALLAN TENCER, PH.D., with attachments;

3. Defendant’s Opposition;

ORDER GRANTING MOTION TO MWW, PLLC
EXCLUDE THE TESTIMONY OF ALLAN 5608 17th Avenue Northwest

TENCER, PH.D.
PAGE - 1 @%

i (206) 788-3000
: FAX (206) 788-3001 H

Seattte, Washington 98107 | EXHIBIT
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4. Plaintiff's Reply re MOTION TO EXCLUDE THE TESTIMONY OF ALLAN
TENCER, PH.D.;

Based upon the record to date the court is fully advised and hereby grants the

motion to exclude the testimony of Dr. Allan Tencer because it is logically irrelevant tg

the issue the jury must decide: the degree to which these particular plaintiffs were

injured in this particular automobile accident. ’B‘ 'S a&?o . WG:LW _jS
ot Witrespeat DN (' o o L i ) m
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Plaintiffs’ motion

to exclude the testimony of Allan Tencer, Ph.D. isaGRANTED. Allan Tencer's testimony
)
is excluded. (WL or rebuttal \‘F Sowr \§ 0?0—«\2‘5% >

DONE IN OPEN COURT this <_5d—vchy of @Céﬁ b4 2010,

(LA Sp

HONORABLE JUDGE CAROLCSCHAPIRA

PRESEN BY:

MO ES-& WONG, PLLC - ,.;{(—we_ Covct beliwves Hte

MI'S \)-"AL\.‘OL gCL‘QM
L Argela Umdhar (ﬂ%‘i .

ng, WSBA 28111
ttorneys for Plaintiff

ORDER GRANTING MOTION TO MWW, PLLC
EXCLUDE THE TESTIMONY OF ALLAN 5608 17th Avenue Northwest
TENCER, PH.D. Sealtle, Washington 98107
PAGE - 2 (206) 788-3000

ce

FAX (206) 788-3001
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CERTIFICATE OF SERVICE

| hereby certify under penalty of perjury in Washington State that on September
24, 2010, the foregoing was sent via regular mail, postage prepaid, to:

Coreen Wilson

WIECK SCHWANZ, PLLC .
400 112" Ave. NE, Suite 340

Bellevue, Washington 88004

Andrea Kato

MORAN WINDES & WONG, PLLC
5608 17" Avenue Northwest
Seattle, Washington 98107
Telephone; 206.788.3000

FAX: 206.788.3001

ORDER GRANTING MOTION TO MWW, PLLC
EXCLUDE THE TESTIMONY OF ALLAN 5608 17th Avenue Northwest
TENCER, PH.D. Seattle, Washington 98107
PAGE - 3 (206) 788-3000

FAX (208) 788-3001
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"‘ ‘zi&;pnmi\p *gy VYA,

SUPERIOR COURT.OF WASHINGTON FOR SNOHOMISH COUNTY

ELIZABETH WERST and:ROGER WERST.
and the marital community composed thercof, Casc No. 09-2-04004-2

Plaintiffs,

SHOLBEER ORDER GRANTING F
v. PLAINTIFFS' MOTION IN LIMINE

TIMOTHY H. MASSEY, M.D., er al.,

Defendants.

THIS MATTER came before the Court on Plaintiffs” Motion in Limine re Testimony of
Dr. Massey, Myles Goldflies, M.D., and Allan F. Tencer, PhD. The Count has reviewed the
parties’ papers and the file herein, and has considered the following plead:ings filed in this action:

I. Plainuf(s’ Motion in Limine re Testimony of Dr. Massey, Myles Goldflies, M.D.,
and Allan T. Tencer, PhD.; . o

2. Declaration.of Susan Machler in support of Plaintiffs® Motion in Limine re
Testimony of Dr. Massey, Myles Goldflies, M.D., and Allan F. Tencer, PhD. and attachments
thereto;

3. Defendant Massey’s Opposition to Plainiiffs’ Mation in Limine re Testimony of

Dr. Masscy, Myles Goldflies, M.D., and Allan I*. Tencer, PhD;

PROP. ORDER RE PLS' MOT. IN LIMINE - | OSBORN MACHLER
: P R S 2125 Fifth Avenue
EXHIBIT Seattle. WA 98121
206-441-4110 (Teh

! 200-441-4220 (Fax)
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4, Declaration of Myies Goldflies, M.D., [n Response to Plaintiffs’ Motion to
Exclude Testimony,

3. Declaration of Allan F. Tencer, Ph.D. In Response to Plaintiffs’ Motion to
Exclude Tesrjmo'hy; -

6. Plaintiffs’ Reply in Support of Pluintiffs’ Motion in fimine re Testimony of Dr,
Masscy, Myles Goldflies, M.D., and Allan F. Tencer, PhD: and

7. Reply Declaration of Susan Machler in Support of Plaintiffs” Motion in Limine re
Testimony of Dr. Masscy, Myles- Goldflies, M.D.. and Allan F. Tencer, PhD:

Now, Thercfore; It Is Hereby, @ ad

ORDERED, ADJUDGED AND DEC RE}:D Plam "r's’ Motion in Limine

—

Testimony of Dr. Masscy, Myles Goldflies, M.D., and Allan F. Tencer, PhD; issgentieed a5

follows: j

l. The testimony of Allan F. Tencer in its entirety bedldln"T the experimeni_ -

S VWPYHES t‘b{ Lo b }3 - {u

referenced in his declaration, dated April 30, 2010, is excluded; . pmp st suleds
<rnt{ s %o’ 1 QaARET &

2. The opinions or other testimony by Dr. Massey and his other expert, Dr. My] S

Goldflies, based upon Tencer’s experiment are excluded;

The lestlmonv and opinions of Dr, Gol dﬂup that plaintiff Elu abeth Werst wuas nol
"Cf} “'r// w*\,zf' N&AA Q}/Ww; nx\/u AT AN,
"Du/cd that her mCdICdUOHS caysed her b‘cﬁ‘ﬁ/‘)l thather bﬁﬂ% ;uued bp()ﬂ[dﬂ@()tlb]) are

ﬂwdbl}( ! Ww«ﬂ by . WDt ) fo 0 rm

dnd \:‘é.wsM\ A Lw (ool “ L DW\ Y“‘Vﬁ’“&“"*to CT(U“WQ“’“"Q \p

+
@%—'T‘h"’"fﬁ{f‘ﬂ o iensof D Coldies that Elizabdgh Werst's smoking\jicr
AR, g uvﬁt/\ivv’\ A u! Lo ' ’
hum-arc-cxcludad:— SWN ke H&dz’;‘ﬁxﬁﬁ;‘”
5 . - |
DONE IN OPEN COURT this day of N , 2010.

Honoruable Ernc Lucas
Snohomish Conny Superior Court Judge
PROP. ORDER RL PLS' MOT. IN LIMINE - 2 OSBORN MACHLER
’ : 2125 Filth Avenue
Scattle, WA 98121
206-441-4110 (Tel)

2006-441-4220 (Fax)
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PRESENTED BY:
OSBORN MACIILER

AN

Susan Machler, WSBA #23256

MW INJURY RESOLUTIONS

Jean Magladry, WSBA #12988 @Vb

Attorneys for Plaintiffs

A B QQ < \“’éﬂf\/\f\
-l

PROP. ORDER RE PLS" MOT../IN LIMINE -3

OSBORN MACHLER

2125 Fifth Avenue
SQeattle, WA 98121
206-441-4110 (Tel)
206-441-4220 (Fax)




